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IN THE UNITED STATES PISTRICT COURT
FOR THE DISTRICT OPF OREGON

THE HOME INDEMNITY COMPANY, & ]
New Hampahire corporation;
WAUSAU BRUSINESS INSURANCE
COMPANY: WAUSAU UNDERWRITERS
INSURANCE COMPANY; and
EMPLOYERS INSURANCE OF WAUSAU
A MUTUAL COMPANY, Wisconsin
corporations; and CALIFORNIA )
INSURANCE COMPANY, a
california corporation,

Plaintiffs,

!
) Ne. €V-01-514-HU

—,

v.

STINSON LUMBER COMPANY, an
oregon corporation; AMERICAN
NATIONAL FIRE INSURANCR
COMPANY, a New Yorkx cQypora-
tion:; THE INSURANCE COMPANY

OF THE STATE OF PRENNSYLVANIA, )
a Pennsylvania ceorporation;

and NATYONAL UNIOR FIRE IN- )
SURANCE COMPANY OF PITTSBURGH, )
a Pennsylvania corporatioy, |

Defendants.
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planne K. Dailey

BULLIVANT HOUSER BAILEY, P.C.
300 Pioneer Tawer

888 SW FPifth Avenue
fortland, Oragon 87204

Arcorney for Plaintiff The Homg Iundemnity Company

Beth Skillern

BULLIVANT HOUSER BAILEY, P.C.
300 Pioneer Tower

BB8 SW Pifth Avenue
Portland, Oregon 87204

Attorney for Plainciff California Tusurance Company
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Jan K. Kicchel

SCHWABR, WILLIAMSON & WYAT® P O,
10 |pacweat Ceater, Suitas 1600-19a0
1211 S.W. Fifth Avenue

11 |Portland, Oregon 97204

12 ét:ozaeyswgor Plaiggiffgthuanu Buginess Insurance.
owmpany, usiu vadervwritersy surance C any
13 Ramployers Insurance of ﬂnua;uxp o + and

14 JEdwin C. Perty
PTONKOR TORP LLP

15 [1600 Pioneer Tower
888 S.W. Fifrh Avenus
16 [Portland Oxegon 97206

17 [7amep A. Riddls
THELEN REID & PRIEST LLP

18 [101 Second Street |

san Francisco, California 94105

19
Arvcorneys for Defendant Stimson Tugber Company

20

Michael A. Lehaer i
21 |JLEHNER, MITCHELL, RODRIGUEZ & SRBARS
1500 SW First Avenue

22 fSuire 1015
Partland, Orsqon 97201

23 .
Attorney for Defendant Americyn National Firs Insurance
24 Company :

25 |Reic J. Neiman

Vivian Raits Solomon
26 |DUDEN NEINAN LLP

333 5W Taylor Street
27 {Portland, Oregon 957204
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Pamela M. Andrews i

sctephen G. Skinner

fJOHNSON CHRISTIR ANDREWS:E BKINNER, P.S.
7400 Bank of Amarica Tower

701 Fifch Avenue
Ssattle, Waghington 98104

Atcorneys foxr Pefenfiante the Imppiurance Company of the
Scars of Pennsylvania, and Narional Union Fira Insurance

Company of Pirraburgh
HUBEL, Magistrate Judgaé

Plaintiffs The Hcm-ua;i Indemnicy Company (°the Home®), Wausay
Business Insurance Con;pany. Waussu Underwriters Insurance
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Company, Employexs Tnsurance of Waueau lca]iecnivclv "Wausau®),
and California Iusnznnqa Company. bripg this action againat
Stimson Lumber Company ;'stsmsnn'} and several other insurance

oo
M o

12 companien. Pleintiffs;;aauod contraces of primary liabiliey

1 insurance to Stimson. ' pefendaprs, other than Stimson (*the

i: excess insurers®), is?ued coptIpacts of esxcess liability
{nsurance to Stimson. |

i: Plaintitfs seek a éoqlaranion. pursuant to the Daclaratory

Judgment Act, 28 U.8.C. Fs 2201-2203, of plaintiffs’' ohligations
to Stimson 4{n connectign with ftimmon's claims for iasuyrance
coverags under the insuancc contraces. Plaintciffs additioﬁally
seek a declaration ufé the exceas inpurers' obligations to
Stimgon and to plaintifés with regard co payment of any damages
under contracts of 1nsufance issued by plointiffs or the exceass

NN N R R
w N = OO v m

insursra.

As pleaded in the E;rst Amended Complaine, pllintitfa, the
excesp insursrs, and o:per instyresra, provided certain liabilicy
insurance to Stimson gfrom 1980 £o the present. Stimsen |
manufactures a reformulétad exrariqr hardboard siding and other
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wood products, includi$g the Foreastex Series 400 and 500

hardboard eiding produﬁzs. 'Upog informarion and belief,
plaintiffs contend that q:lmaon manyfactured tha Forestsx aiding
(*the spiding"), from 1956 until on ar ahout June 1997, at its
plant in Oregon. Stzmspn p0ld these products throughout the
wastern Uajted States. g

Stimson notified pfqintiffa and some or all of the excess
insurers of variocus su1t§ sad claims agajinsc Stimeon arising out
of the usa of the aiéiug {“she &iding claims’). Stimpon
paincains that the znaur&xn are obliqat-d to dafend or indemnify
Stimson in connection wﬂ:h the n;d#ﬁc claims. The parties have |
represented that there are approximacaly twenty siding claims
presently pending, most iof them in Galifornia. FPlaintiffs have
investiqated_tha siding ?1aims and have agreed to dsfend Stimsoa
as to certain of :hoaﬁ claimg, pgubject to a reservation of
rights. Stimsop contenda that pjaiatiffs ere obligated ro
‘ldefend or indemmjify it qore broadly than pleintiffa have agreed
to do with respect to the siding cleims. The excess insurers
provided certain excess hiabilicy insurance to Stimson, and that
exceqs liabilicy insuraﬁcg may ba yeached as a resulc of the
payment of sums by or 1n khehelf of Stimson in connection with

L - T - TN B S . TR S TS X S Y

N N M OB M e H e e
Pommqmmaussg

the siding claims. i
Based on these fncis. plainrcififs bring two claimas: (1] a
declaratory judgment clhim againat Scimson in which plainciffs
seek to clarify the 1im4:s of their caverage of the aiding
claims; and (2) a declq%ncnry judgment claim mgasast the excess
insurers Seeking a éeclurn:ina' of the excess insurers'

ebligationa to Stimson regnrding the payment of any sums by or
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on behalf of Stimson in copneccion with the niding claims, and
secking a declararion of the proper allocation among Stimson ‘s
primary and exceps insurers and hetween those insurers and
Stimson, of liability for any sums for which Stimson may be
cbligated in connection with the siding rlaims.

Stimson counterclaims againat plainciffs for breach of
contracr and for breach of the implied covenant of good faith
and fail dealing. Brimsan seeks, dmﬁu of not less than
$312,522 for thoze two claipg. Stimson also brings a
conaterclaim for declaratory rslief againat plainciffs sesking
; declaration of ives rights undor plainciffs insurance
policiaes, including, but not limited to, a declaration that
plainciffs ars obligated to fully defend and'indemnify Stimson
15 connection with all of the pending siding claims and to
reimburse Stimson foi costs and exppnses incurred in connection
wich the defenme and resolutioen of twa particular claims,

Presently, The Homae tmoves for 4 scay of ninety days bhased
on a stay order issued by the Supsrior Court of New Hampshire on
darch 5, 2003. In thar Order, the court granted a petition by
the Commissioner of Iasuyrance fa:':ha State of New Hnmpshirﬁ and
ordered The Home into rehabilitatipn under New Hampshire law.
The court appeointed the Inaurance Cpumisasioner Rehabilitator of
The Home, The court's oxder also {ncludes a provision staying
all acrions againat The Home and 4ta insureds, Exh. A to March

12, 2003 Dianne K. Dailey Affid, at p. 2.
I grant The Homa'a motion subject to the following
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conditions. Purthermare, I oyder all other parties to the

action to raspond to the inquiries listed below.
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Pirst, as to Ths Homs, the sotion to atay is granted subject
to The Home submitting a request fo the Rehahilitator as soen as

possible, but no later than March 31, 2003, seaking & reaponse
from the Rehabilitator te the following inguiries:

1) will the Rehabjlitator ohject to summary Jjudgment
motions proceeding in the case with the repressatation from the
three plaintiffs chat any motion filed by plaintiffs will be
filed as &a single Joint nmotion on behalf of all three
plainciffs, Iincluding The Home, upder the curreanr briefing
schedule which requires motiopgp te ba filed ﬂptil 4, 2003,
rasponsms to motions to bm £iled April 26, 2003, and replies to

be filed May §, 2003 - |
a) with The Home'y papricipation in the summary
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judgment motion livigation?
b) without The Homa's p'z_lrtinipnt:ion in che summary

judgment motion litigatjon, but with aay rulings on thse motions

P
n o

16

17 jbinding The Home given that tha plaintiffs will be proceesding

18 |ijointly? and

19 c) wiﬁhour. The Home's parviciparion in the summary '
20 jjudgment motion litigarion and without any rulings binding The

21 JBome?

22 2) will the Rehahilitatoy allow The Home's participation

in the scheduled mediatjon of this cans with Ninth Circuic Court
of Appeals Tudge Edwaid' Leavy on April 15 and 16, 2003, wich the
knowledge that the parties hava reprssentsd that what they
expect tra accomplish nt the mediation is the negotiation of a
formula fer contribution to settlements of or judgments against
Scimson for siding claims by Stimson, the three primary insurers
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{The Home, Wausau, and Californja Inaurance Company), and the
excaess insurers (Amaricdn National'?ire Insurance Company, The
Insyrance Company of the State of Pennaylvania, and Narional
Uniona Fire Insurance Coppany of Ritpeburgh)? Additicnally, The
Home shall represent to the Rehabilitntor that it requests the
Rehabilitacor to allow it to participate in this mediation with
the surhority to agree tb a forgpula &s putlined aha#a, subject |
to any specific contriburion by The Home in any given caae |
requiring the prior appraval of the Rehabilitator.
10 3) whar is the Rehabilitator's position on whethar current
11 jor formar employees of The Homa may. be depased in this coverage
12 |[case with the underatanding thar Stimson belisves that The
13 JHome's current and formar employeey have information pertinent
14 [to the coverage dispute not oaly bhetwaap Stimson and The Home,
15 {bur also to the dispute between Stimson and the other carriars.
15 In posing these requests to fhe Rehabilitvator, The Home |
17 |shall underscora the i{importanca aof a timely response Ly :he'
16 [Rehabilitator to the efficient sescelurion of the claims pending
19 lin this case. The Home shall serve 4 copy of its submission to
20 [the Rehabilitator on the other plaiariffs, Stimsom, the excesas

W O 3 e o N

21 Joearriers, and this Court,

22 Second, as to the other particp. Scimson's position is that
23 it T grant a stay to The Home, T should stay the cass as to the
24 Jorher parcies as wall. On the other kand, the other plaintiffa
25 |and the excoesp carriers desire ﬁa g¥occed, notwithatanding any
26 |stay granted tao The Home. Any stay wirh respect ta The Homoe
27 |[ereates a number of issues. o fully assess the impact of
2B Jextending tha stay to the ochs; plainciffs, I request that all
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other parcies (Stimson, the othar twe plaintiffs, and the excess
carriers), respond ta the sollowiﬁg irquiries:

1) Jointly provide a list of all of the preseatly pending
underlying siding claime including whether a motion to stay has
heen filed, the date of any such filing, and the adjudicarion .of
any such .motion. If a stpy has been granted, include
information as to .whom i§ bound by the stay order, including
wvhat defendants, what claims, and. tha dates the stay is in
effect. Additionally, for each pending siding claim, list which
primary carrier may be liable on tha claim and which excess
carrier lines up with which primary carrier;

2) cthe position of each party regarding what effect, if
sny, A& stay granted to The Home has on the defents costs and

indemnity 1liabilities of the ' remainiag primary and excess
carriers? . : :
3) the position of each party regarding if, vhen, and how

the Oregon Insurance Guaranty Asgoclatipn will become involved
in the underlying siding claima and this coverage case, and the
position of each party as to who will bear the ultimare risk if
The Home 3is unable tae make any contribuytion ctoward the
settlement or judgment of the undserlving siding claims - the
clainanty, the insured, the other primary carriers. the excess
carriers, the Orsgon Insurange GQuarapty Aspociation, or a
cogbination of them? If the parcies helieve that resources from
a coﬁbiuucion of parties may be rogquired, what ordey of

concribution is followead?
4) tha position of mach party £2 to the presapt respective

rvole of ecach primary carrier in handling the pending aiding
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claims. That is, in any given underlying 2iding claim, Scimgon
has tendsrsd that cleim to one of ﬁd:ﬂ of the primary asnd excess
carrisxrs. What is the working ralstienabip aswng the primary
carriers in remponding to that tender? Additionally, why iam it
important or unimportant for 8tigson to obtain additional
discovery from The Home in qr¥der to litigate tha summary
jndgment motions brought by Stimson agoinet the other plaintiffs
or excéss carriers, or brought agxinst Stimson by the otﬁar
plaintiffs or excun.cqrriers.

5) a statemenr addressing the case schedule. From Stimson,
I request & proposed case schedule if a sray 13 granted as to
all carriers. From the other garriers (both primayy and
excess), I request A proposed gasg schedule that takas into

‘accqunt 8 stay only as to The Hame. The carriers’ proposed

schedulels) should addrel:-
a) how to sccommodate KEimSon's request to depose

{addicional former or current employsss of The Home before the

final summary judqmsnc'briefs are dque;
b) when to schedule 8 mediation without The Home;

c} what issues ghould be gdjudicated without The Home,

and wvhen (e.g. at summary judgment ozr at trial) - Just the
declaratory ralief claims (beth thoge brought by plaintiffs and

Stimson's counterclaim), or Scimson‘'s gounterclaims for money |

damages as well:; and . :
4) - reincorporation of The Home in this licigation 4f

the stay against The Home is lifced.

Reaponses to these inquirieg by Stimson, the remaining two
plaintiffs, and the exceap carrisza, 1s due no later than April
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Mar-28-08 Od:08pm  From- THELEN REI#&PR.IEIY LLP-§F . ‘ ' 4ll-lfi-l.ltl-ﬂz-ﬂz =81 P.'l.l/.ﬂ F-08i
1]4, 2003. To the sxtept the primary asd oxceas carrisrs can
2 |agree on a propomed achedule, or A yeaponse to any of the
3 [inquiries, they may submit a jdint rasponsa. To the extent
4 |their pozitions Vary, separatas responaes are to be filed. Each
S |party may thejl file a rasponse to che April ¢, 2003 filing by
6 lany other party, ne later than April 11, 2003.

7 coNOLUGECN
8- Tha Homa's motion for stay (#94) is granted subjant to the
P Jeenditions outlinad apava.
10 I IS S0 ORDFRFD.
13 ,
12 Daced thia _28sh . 68y of _Narsh .
19 Jaoos, '
14
15
16 Z8/_Dgnnis Jaman HuRcl.
17 Ipnnia Jamaa Huhel
. Onicved States ¥agipstrate Judge
19
20
21
22
23
24
25
26
27
28
10~ ORDER
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